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//INTRODUCTION

American Indian and Alaska Native (AI/AN) children are the future of Indian Country. The next
generation of AI/AN youth brings purpose and grounding to tribal communities. Tribal governments are

responsible for protecting, teaching, and guiding their youth, providing services to families, and creating
supportive environments where children can flourish. In exercising this responsibility, tribal governments
rely on collaborations and partnerships with other stakeholders. Tribes are committed to supporting all of
their youth, including those who struggle, make mistakes, and end up in courtrooms.

Tribes face an uphill battle. Both the federal and state justice systems are ill-equipped and ill-suited to
support the unique needs of the AI/AN youth population whose encounters with the juvenile justice system
are far too frequent. Adequate—let alone effective—preventative AI/AN youth support programs are
severely lacking. The juvenile justice system in the United States tends to re-traumatize, rather than heal,
AI/AN youth who come into contact with the system. Recent reports underscore the severity of this crisis
and the need for improvement at various levels."' These reports confirm that AI/AN youth need treatment
and rehabilitation instead of incarceration and punishment, ? and support a move away from the existing
system of relying on “dysfunctional Federal and State controls” and instead “empower[ing] [tribes] to
provide locally accountable, culturally informed self-government.”

This issue brief provides an overview of the challenges that AI/AN youth face in the juvenile justice
system and highlights policy changes that would improve the experience of AI/AN children within

the system and support at-risk AI/AN youth. It also provides interested stakeholders with background
information to inform much-needed conversations about reforming the juvenile justice system to better
support AI/AN children.

Information provided in this brief includes:
» Overview of the AI/AN youth population and specific challenges faced by AI/AN youth

« Context for high rates of incarceration, poverty, substance abuse, suicide, exposure
to violence, and mental health issues

o Explanation of jurisdictional complexities that complicate AI/AN youth interactions
with the justice system

« Unique assets available to support AI/AN youth in tribal communities

« Spotlight on best practices

« Policy recommendations

+ Tribal Juvenile Justice: Background & Recommendations



OVERVIEW OF THE PROBLEM

INDIAN TRIBES IN THE UNITED STATES

There are 573 federally recognized tribes in the United States.* These tribes represent a great diversity of cultures,
languages, and traditions and are located across the country. American Indian tribes control approximately 56
million acres of land in the United States as either reservation land or trust land.*> Additionally, Alaska Native
corporations and villages control another 44 million acres of land. Nineteen different tribes have land bases larger

than the state of Rhode Island.®

Each of these 573 tribes is a separate sovereign nation in the United States—entirely separate from state
governmental structures and occupying a unique space within federal law. Tribal nations are governments, and
as such they retain the sovereign power to create laws and prosecute certain persons who break those laws on

their lands.

Additionally, tribes have the power—just like any other government—to set policy priorities, provide services, and
structure their justice systems in whatever manner they choose.” Because of tribes’ unique status under federal
law, in some ways tribes have more flexibility than state governments when it comes to designing their justice

systems. Many tribes retain culturally traditional, non-adversarial or restorative justice systems.

AMERICAN INDIAN AND ALASKA NATIVE CHILDREN

Approximately one in three AI/AN people in the United States today is under the age of eighteen, making
the AI/AN communities comparatively young among U.S. populations.® Some tribes have an even higher
proportion of young people. In South Dakota, just under 40 percent of the American Indian population

in the state is under the age of eighteen.” This compares to 24 percent nationally."

Unfortunately, after centuries of oppression, AI/AN children are struggling from historic trauma and current
trauma. Today over a quarter of AI/AN children live in poverty," close to twice the rate of the general U.S.
population.'” Many AI/AN children live in communities that have limited social safety net services."” They
are more likely to face physical and mental health problems,™ to drop out of school, to struggle with drug and
alcohol use,”” commit suicide,' and they are less likely to attain higher education. An estimated 22 percent of
AT/AN children experience Post Traumatic Stress Disorder (PTSD), which equals or exceeds the rate of PTSD
among Afghanistan, Iraq, and Persian Gulf veterans.” AI/AN children are often abused, victims of violent
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crime,'® or at least exposed to violence of some kind at extremely high rates.” “Leaders from some Native

communities estimate that nearly all of their children are exposed to violence.”*

HISTORICAL TRAUMA AND THE HARMS OF ERASURE

Over the course of United States history, the federal government has called for the eradication, relocation, and
assimilation of AI/AN people, and the termination of their tribal sovereignty. Several government policies

have directly targeted AI/AN children and have undermined Native family systems. Historically, the federal
government established Indian Boarding Schools and a system that forcibly removed Native children from their
families and sent them to schools thousands of miles away from their homes, under harsh environments where

the children were forbidden from speaking their language, practicing their religion, or practicing their cultures.**

Tribal Juvenile Justice: Background & Recommendations +



After the boarding school era it became common practice for state social services to declare Native parents unfit,
remove children from their homes, and send them to white Christian families for adoption, even when there
was no basis for the removal.?? Such practices disrupted the social fabric of Native communities, creating lost
generations of children and lasting psychological effects on their families. Studies confirm that the historical

trauma created by these policies continues to negatively impact AI/AN communities to this day.?

Additionally, the predominance and widespread acceptance of the stereotypical imagery of AI/AN people,
combined with the lack of modern AI/AN representation in American media and culture, impairs the self-esteem
of AI/AN children—making them feel invisible. Numerous studies confirm the negative psychological effects of
harmful AI/AN imagery in mainstream media—even media containing what some call ‘positive’ stereotypes like
Pocahontas—on AI/AN children. Negative psychological effects include but are not limited to lower self-esteem,

lower sense of community worth, and fewer achievement-related positive selves.*

The trauma endured by AI/AN people is both an important context

of hardship, and a context for unique strength that is equally vital

for advocates and reformers to understand.

Despite historic and ongoing oppression, AI/AN peoples have always demonstrated resilience, a resource that

we are just now beginning to appropriately recognize and study.”® AI/AN individuals and communities draw
strength from their traditions, cultures, kinship and other relationships, ceremonies, humor, and collective
successes. They use that strength to weather tremendous adversity.? Public health experts suggest that explicitly
acknowledging the context of AI/AN trauma is a necessary part of harnessing the energy of resilience, directed
toward more meaningful health and wellness programs for AI/AN communities. The Center for American Indian
Resilience (CAIR), takes a strengths-based perspective and asserts that “American Indians have prospered in

the face of adversity,” while acknowledging that these successes have largely been ignored.” To rectify this, the
CAIR promotes examining community assets and “the role of traditional knowledge, collective memory, and
cultural strategies” in supporting positive outcomes.* Such a model of traditionally-grounded, trauma-aware, and
community-centered resilience frameworks could and should be replicated in juvenile justice and public safety

to promote the most effective healing and support.? In this way, the trauma endured by AI/AN people is both an
important context of hardship, and a context for unique strength that is equally vital for advocates and reformers

to understand.

OVER-INCARCERATION AND HIGHER RISK OF INTERACTION
WITH THE CRIMINAL JUSTICE SYSTEM

AI/AN youth are at a greater risk of entering the juvenile justice system than their non-Native counterparts. AI/
AN youth face higher rates of mental and physical health issues, poverty, alcohol and substance abuse, suicide,

and exposure to violence.*

Like many other ethnic groups in the United States, AI/AN children experience systemic biases within the justice
system. However, AI/AN juveniles are over-represented in federal and state detention facilities when compared to any

other racial or ethnic group.” In the state court system, AI/AN youth are twice as likely as white youth to be petitioned

for a status offense.’* American Indian youth are more likely than any other minority group to be found delinquent.
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In 2018, the U.S. Government Accountability Office (GAO) reported that between 2010 and 2016 the number of
AI/AN youth involved in federal, state, and local justice systems declined based on available data.”® While the
report appeared to show positive trends, it actually revealed a large gap in data collection for AI/AN youth in

the justice system. The GAO detailed that the federal government does not have a consistent definition of who
qualifies as AI/AN across the multiple departments and agencies that investigate, prosecute, and incarcerate tribal
youth.** Additionally, these agencies and departments do not have a uniform method of identifying AI/AN youth
once they are in the system.?” Some federal departments rely on the youth to self-identify as AI/AN, some rely on
the youth’s documents to have an indication of their AI/AN status, and some rely on a government employee to
visually identify the youth as AI/AN.?s While all three methods of identification have problems, the last one is
particularly troubling since it relies on subjective perceptions and stereotypes of what AI/AN youth should look
like. This likely leads to the misclassification of AI/AN youth as Hispanic, African American, Asian American, or

Caucasian.

Additionally, the GAO reported that states also have problems tracking and reporting AI/AN youth through their
juvenile justice systems.” The GAO further noted that the lack of centralized data across all justice systems makes
it impossible to track AI/AN youth who come in contact with or go through all phases of the justice system.*
Accurate data collection and reporting of AI/AN youth across all levels of the juvenile justice system is greatly

needed to help access and address the true scope of this widespread issue.

THE GAP IN SERVICES AND
SOLUTIONS

Today there are far too few services and supports
available to prevent and respond to the extreme levels
of trauma AI/AN youth experience. The Attorney
General’s National Taskforce on American Indian
and Alaska Native Children Exposed to Violence

and the Indian Law and Order Commission used the
following phrase to describe the status quo in AI/AN
youth support services: “an exceptional degree

of unmet need.”® As further detailed by the Attorney
General’s Taskforce “[t]he vast majority of children
involved in the juvenile justice system have survived

exposure to violence and are living with the trauma

of those experiences.™’

Two American Indian youth in their traditional tribal regalia taking a

break after a cultural ceremony.
The juvenile justice system tends to re-traumatize

rather than heal the youth who come in contact with

it.*f AT/AN are one of the most vulnerable populations in the United States and have an enormous amount
of trauma to overcome. Time and again, advocates, researchers, and federal reports have made clear

that this is a population that needs support, treatment, and rehabilitation instead of incarceration and

punishment.*
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UNIQUE CHALLENGES & ASSETS
JURISDICTIONAL COMPLEXITIES

AT/AN children living on reservations are subject to a complex jurisdictional scheme that puts these children at
an even greater disadvantage. Depending on where one commits an offense and the severity of the offense, the
AT/AN youth may be subject to the laws of either state, federal, and/or tribal governments. The usually complex
jurisdictional scheme at work in Indian Country is made even more complex in the juvenile context since juvenile
justice falls in the grey area between civil and criminal jurisdiction, and tribal civil and criminal jurisdiction are
subject to different rules and restrictions.** The Indian Law and Order Commission has also noted that “the link
between dependency and delinquency among Indian youth makes it anomalous to have dependency jurisdiction
exclusively Tribal, but delinquency jurisdiction shared with the federal system.”* In delinquency cases, the
multiple governments involved must determine who holds the jurisdictional authority to proceed with the case.
AT/AN children often come into contact with several governments at once—making the process even more
daunting and confusing for these children. Because of the overlapping jurisdictions everyone from policy makers
to police regularly assume that AI/AN children and their cases will be someone else’s responsibility. As a result,

AT/AN children in the juvenile justice system often receive no services or support.

A courtroom in the Mississippi Band of Choctaw Indians Tribal Court located in Choctaw, Mississippi.

FEDERAL PROSECUTION AND INCARCERATION

Due to the complex jurisdictional scheme at play, AI/AN children are more likely to end up in the federal justice
system, a system not designed or equipped to address their needs.* Federal courts do “not have a juvenile
component” and lack personnel who specialize in working with children.*® An AI/AN child tried in federal court
will be charged under federal laws written with adult criminals in mind. The charged children are then faced with

longer federal sentences than they would have received in the state court system, which do not always include

diversion, parole, or other services.” Juveniles make up only one percent of the federal criminal caseload, however
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approximately half of the federal juvenile justice cases involve AI/AN youth.*® Because the federal government
does not run any juvenile facilities, AI/AN youth convicted in federal court may be imprisoned in contracted state

or local facilities far from their homes and communities.*

TRIBAL GOVERNMENTS

Tribal Prosecution and Intervention

While the complex jurisdictional scheme can be an additional barrier for many AI/AN children, it also creates
the opportunity for tribal government jurisdiction. When AI/AN children are placed in culturally competent
tribal court systems, they can potentially receive appropriate intervention and rehabilitative support. When A/
AN children commit offenses that fall under tribal jurisdiction, the tribe and/or the federal government has the
authority to prosecute the case, depending on the severity of the offense. An AI/AN youth who commits a crime
on tribal land can be prosecuted by both the tribal government and the federal government. Frequently, the U.S.
Attorney’s Office determines whether it will prosecute the youth, after considering the severity of the offense,

the age of the offender, and the tribe’s ability to prosecute and sentence the offender.*® For this reason, increased
federal and tribal communication, collaboration, and increased tribal capacity would encourage more U.S.
Attorneys to defer to tribal courts in prosecuting these cases exclusively. Tribal courts may also have the power to
assert a stronger role in juvenile matters involving their youth through civil jurisdiction. Courts have recognized
that civil matters involving tribal members that occur outside of Indian lands—such as child custody, domestic

relations, probate, and membership—can still be adjudicated by the tribe in tribal court.”*

Tribal governments as sovereign governments have the opportunity to shape their judicial systems to specifically
address the needs of their AI/AN youth. This can be accomplished by tribes developing culturally appropriate

juvenile codes or adapting model juvenile codes to fit their needs.

In 2016, the Bureau of Indian Affairs (BIA) updated its Model Indian Juvenile Code.* The updated Code can

be a resource to assists tribes as they begin or continue drafting tribal codes that focus on juvenile matters in
their communities. > The BIA Model Code was drafted in consultation with tribal governments and focuses on
three areas: Juvenile Delinquency, Truancy, and At-Risk Youth. The BIA Model Code also includes structures for
diverting youth out of formal processes, restricting the use of detention, and distinguishing between delinquent

acts and need for services.>*

Culturally Relevant Tribal Programs

Both federal and tribal officials view culturally informed programs—particularly those based in tribal
communities—as the programs best positioned to help AI/AN children. ** Importantly, the effectiveness of a
culturally informed approach requires non-tribal stakeholders, advocates, and governments to partner with tribes
and respect tribal expertise in the field. Centuries of eroding the role of tribal governments and tribal systems in
the lives of AI/AN children has caused significant harm. Rebuilding those systems requires effective partnerships
and a willingness by non-Native allies to step aside for tribes to make the decisions—decisions that may be

different from the non-Native allies’ standard method of addressing juvenile issues.

Barrier: Funding for Tribes
Relying on tribal courts and tribal programs could allow for a higher level of care and tailored support for Al/

AN children in the justice system or those who are identified as high-risk cases. However, many tribal justice

+ Tribal Juvenile Justice: Background & Recommendations



systems and programs are woefully underfunded,
and many are unable to provide the services that are

needed by their tribal citizens.>®

Federal law currently restricts the ability of tribal
governments to raise governmental revenue through
taxation. As a result, tribes heavily rely on funding and
resources from outside sources. This requires tribes

to navigate multiple federal agencies or private grant
funding opportunities. The complex network of funding
streams often fluctuates depending on the priorities of
funders rather than the needs of tribes. When tribes do
obtain funding, the money received is often inflexibly
allocated for only specific purposes. If a tribe’s need
changes or shifts, inflexible funding stipulations can
prevent a tribe from using the funding to adequately
respond to their developing needs. Furthermore,

many of the grant funds that tribes receive come from
competitive grant programs. Due to the competitive
nature of such grant funds, tribes cannot depend on

receiving the same funding year-to-year. These shifting

and unreliable funding sources make it incredibly

Alaska Native youth watching eagles.

difficult for tribes to build a reliable infrastructure to

address their needs.*”

Financial barriers prevent many tribal governments from taking a greater leadership role in juvenile justice cases
and providing services to their youth. In most cases, tribes want to provide more to their youth, but simply cannot
afford to assist them. A 2011 report that interviewed tribal officials across the United States, documented that
those officials consistently reported a lack of facilities, programs, and services available to address the needs of
tribal youth in both the federal and tribal systems. 3® As discussed in detail below, many tribes rely on outside
funding sources to support the community’s basic services, and the scarcity and variability of alternative funding

sources creates a huge barrier to developing tribal government infrastructure.

KEY POINTS FROM UNIQUE CHALLENGES AND ASSETS

« Prioritize healing and treatment

« Understand jurisdictional complexities

« Enlist tribal governments

« Create culturally sensitive supports

o Reform federal policy that affects tribal youth in federal prisons

o Increase flexible funding available to tribal governments and programs

Tribal Juvenile Justice: Background & Recommendations + 11
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BEST PRACTICES

Tribal youth offenders in the justice system have demonstrated better outcomes when they receive targeted,
culturally-and community-based preventative and rehabilitative services.” Highlighted below are examples of

three types of such services that are currently being provided by tribes across the nation.

1. TRIBAL JUVENILE DELINQUENCY PREVENTION PROGRAMS

Confederated Salish and Kootenai Tribes’ Youth Tracking System
Since 2013, the Confederated Salish and Kootenai Tribes’ Education

Department—with the aid of funding from an NCAI Partnership for Tribal
Governance Grant—has been developing a program to promote educational
and career success of their children by collecting and analyzing data. The Tribe
hoped that they could use this data to identify struggling, at-risk children and
provide those children with targeted support. The Tribe built and fostered
relationships with state, local, and federal actors to gain access to the most
important sources of data for their purposes, the local community schools.
The increased collaboration between the Tribe and other groups created a
foundational relationship to provide collaborative and coordinated services
to the AI/AN youths identified. Through this program, the Tribal Educational
Department analyzed the lack of parental engagement, student attendance,
school policy responses to truancy, and school counseling. The coordinated
efforts by the partners also revealed where the gaps existed in the data—
particularly with homeschooled children—and was an impetus for bringing
everyone within the Tribal Educational Department together regarding
internal tribal data sharing and collaboration.

. . Tlingit youth in traditional tribal regalia.
United Keetoowah Band of Cherokee Indians

in Oklahoma - Cherokee Talking Circle (CTC)

CTC is a culturally-based intervention that targets substance use among AI/AN adolescents. The program is
designed for students who are citizens of the United Keetoowah Band of Cherokee Indians in Oklahoma, and
integrates Keetoowah-Cherokee cultural values. The program is based on the Cherokee concept of self-reliance.
Researchers found that CTC, when compared with non-cultural standard substance abuse education programs,
was significantly more effective overall in reducing substance use and other related problem behaviors among AI/

AN adolescents.®®

2. CULTURALLY-BASED RESTORATIVE JUSTICE PRACTICES

AND DETENTION ALTERNATIVES
Tribal Juvenile Healing to Wellness Courts

The Tribal Juvenile Healing to Wellness Courts (TJTHWC) are specialized judicial interventions aimed at
promoting accountability and healing for AI/AN youth in the juvenile justice system suffering from drug and
alcohol abuse. TTHWCs rely on a tribe’s unique cultural practices and implement a system of sanctions and

incentives to encourage the youth to change their behavior. Information about these courts can be accessed

Tribal Juvenile Justice: Background & Recommendations +
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through the Office of Juvenile Justice and Delinquency Prevention, which maintains an in-depth website

identifying resources and tools for developing these courts.

Mississippi Band of Choctaw Indians’ Alternative to
Detention Program

The Mississippi Band of Choctaw Indians (MBCI) piloted a project for the development of a Tribal Juvenile
Detention Alternatives Initiative in collaboration with the Annie E. Casey Foundation (AECF), the National
Indian Child Welfare Association, and the Association on American Indian Affairs. AECF started the Juvenile
Detention Alternatives Initiative to develop “a comprehensive detention reform model that utilizes a collaborative
data driven approach to reduce the reliance on juvenile incarceration.”' Because the model is community

based and relies on a holistic approach, it is a natural fit for tribal communities. The project leaders began by
interviewing Choctaw stakeholders to identify specific juvenile justice problems and challenges unique to the
community. The leaders then identified all of the various stakeholders across the local, state, tribal, and federal

levels that needed to be included in the planning.

AI/AN youth at a family gathering.

Specific detention alternatives employed by a tribe may be tied to unique tribal cultural practices or tribal needs.
The MBCI provides for the following alternatives to detention: “(1) a cultural practice known as Immannumpuli;
(2) an Informal Process with a Behavior Contract; (3) Teen Court; (4) Healing to Wellness Court; (5)
Peacemaking Court; (6) Transitional Living Programs; (7) The Green Re-Entry program Osapausi Amasalichi;

and (8) GPS Monitoring.”®

Many of the MBCI alternatives to detention are principled on reinforcing Choctaw traditions and culture in
the youth’s life. For example, the cultural practice of Immannumpuli roughly translates to “a talking to” and is
traditionally carried out by the maternal uncle of the youth, who holds a parent-like role in Choctaw culture. If
the youth has no maternal uncle, a respected employee of the tribal court will meet with the youth to educate

them about the Choctaw justice system and speak to them about their life choices. Another example is the green
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Re-Entry Program, Osapausi Amasalichi that roughly translates to “that little garden heals me.” In this program
Choctaw youth who live in transitional housing are taught Choctaw cultural values and how to grow their own

food using traditional Choctaw methods.

3. TRIBAL-STATE JUVENILE JUSTICE COLLABORATIONS

Tribal Notification for Native Youth in the State of New Mexico
Under current federal law, states must notify a tribe when one of their children is involved in the state child welfare
system. However, states are not required to notify the tribe if a tribal youth is involved in a delinquency proceeding.
According to a 2018 report by the Association on American Indian Affairs “[o]ften state courts and juvenile justice
programs do not collaborate with Tribal communities nor do they utilize culturally appropriate programs that
could help support Native youth.” Tribal governments frequently raise concerns about not being informed when
their youth come into contact with the state juvenile justice system. Lack of notification prevents tribes from
supporting the rehabilitation and reintegration of their youth, both during and after the youth’s experience with

the juvenile justice system.

New Mexico was the first state to introduce a robust tribal notification law. This law, codified as N.M. Stat. § 32A-
2-5, requires state officials to identify tribal youth in state delinquency proceedings and contact the youth’s tribe
to consult and exchange information. Tribal notification increases tribal-state communication, collaboration, and
opportunities for joint advocacy. This collaboration prevents the two from providing repetitive services and allows

both to determine what is in the best interest of the tribal child.®*

The Mississippi Band of Choctaw Indians detention facility.
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POLICY RECOMMENDATIONS

Changing the status quo to best support AI/AN youth requires a comprehensive set of reforms targeted at multiple
levels of government and involving numerous stakeholders. Broadly these reforms can be split into six basic

categories as follows:

Encourage Tribal Courts to Handle a Larger Share of Indian Juvenile Justice Cases
Develop and Support More Culturally Appropriate Programs

Increase Collaboration Between Tribal, State, and Federal Governments

Increase Funding for Tribal Youth Services and Juvenile Justice

Reform Existing Federal and State Programs to Better Support AI/AN Youth

S

Collect and Report Accurate Data on AI/AN Youth in all Juvenile Justice Systems

These six recommendations can only be accomplished by multiple parties working together to improve the existing
system and supporting the construction of new programs to support AI/AN children. This issue brief provides
specific policy recommendations with specific sets of first steps targeted toward tribal, state, and federal policy

makers. Stakeholders and allies are encouraged to follow these recommendations in their advocacy efforts.

TRIBAL POLICYMAKERS

1. Update Tribal Codes to Include a Culturally Informed Juvenile
Justice Code

Laws are the backbones of legal systems. Tribes can set the bar for effective, innovative, and successful juvenile
justice systems starting with their codes. In addition to relying on resources, such as the BIA Model Indian Juvenile

Code, tribes can pull together a diverse group of stakeholders to consult on their codes throughout the drafting

process. Convening stakeholders in this way helps ensure that the code is written to reflect the specific needs of the

community and reflects tribal values.

2. Increase Communication with the State and Federal
Governments about Juvenile Offenders

Tribal governments should do all they can to track their tribal youth who interact with other governments, and
reach out to those governments to create the vital lines of communication that will allow tribes to better support
their youth. By increasing communication between the prosecutors, educators, and others coming into contact
with at-risk youth, information can be shared and best approaches can be discussed while jurisdictional boundaries

are negotiated.

3. Initiate Tribal Consultation on State and Federal Juvenile
Justice Programs

Engaging and supporting meaningful consultation between tribes and other governments on the design, content,
and operation of juvenile justice programs will help ensure the programs maintain culturally appropriate
components to best meet the needs of AI/AN youth. Tribes should seek consultation on state and federal programs
that involve their tribal youth. Additionally, tribes should call for a tribal representative to be placed on any
government body tasked with juvenile justice issues, in order to contribute to juvenile justice programs at the state

or federal level —such as State Advisory Groups under the Juvenile Justice and Delinquency Prevention Act (JJDPA).
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4. Incorporate Trauma-Informed Screening, Assessment, and
Care in Tribal Services

Tribal governments should ensure that their court officials, law enforcement, educators, and healthcare providers
receive regular training in trauma-informed interventions and resilience to avoid re-traumatizing their youth and

increase the effectiveness of their interventions.

STATE POLICYMAKERS

5. Include Tribal Representatives on State Advisory Groups

The inclusion of tribes on state advisory groups, convened under the JJDPA is important. In 2018 the JJDPA was
amended to require states in which one or more tribes are located to include an “Indian tribal representative

(if such representative is available) or other individual with significant expertise in tribal law enforcement and
juvenile justice in Indian tribal communities” on the state advisory group.® Including a representative from tribes
on the state advisory group allows for ongoing tribal input on fashioning tribal notice protocols and ensures tribal
input in the local delinquency grant selection process. Tribal participation will foster communication across
stakeholders, optimize limited resources, increase shared information, resolve jurisdictional issues, and increase
access to culturally relevant services for AI/AN youth charged in a state court. However, much of the benefit of
collaboration between states and tribes will be lost if the person placed on the state advisory group is simply an
individual who has expertise in the field but no authority to represent a tribe. We would recommend that if at all

possible states should seek to have tribal representatives at the table to maximize cooperative efforts.

6. Pass State Laws That Expand Notice Requirements

States should adopt laws that require tribal notification when AI/AN juveniles come into contact with the state
juvenile justice system, similar to the system set up in New Mexico. This will not only ensure that tribes are
informed about their struggling youth, but allow for tribes to work with the state to coordinate their services or

step in and provide services that the state may be unable or ill-equipped to provide.

7. Pass State Laws to Track and Report AI/AN Youth in the State
Juvenile Justice System

It is important to establish consistent procedures across state law enforcement and court systems to track AI/AN
youth when they come in contact with state juvenile justice systems. An accurate reflection of data regarding the
number of youth and their tribal citizenship would encourage state and tribal collaborations to address tribal
youth recidivism rates and prevention. This would also help states assess how their juvenile justice resources could

be shifted to have a greater impact.

8. Increase Communication with the Tribes and Federal
Government about Juvenile Offenders

Since the decision of which jurisdiction(s) ultimately has responsibility for a juvenile offender involves some
degree of flexibility under current law, all parties involved should be included in transparent communication
with the best interests of the AI/AN child in mind. By increasing communication between the prosecutors
from each government, information can be shared and best approaches can be discussed while jurisdictional

boundaries are negotiated.
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9. Incorporate Trauma-Informed Screening, Assessment, and
Care in State Services

Health and justice providers should receive regular training in culturally adapted trauma-informed interventions.
Cultural competency is needed for providers to deliver appropriate services to AI/AN children and their families.
These trainings should be conducted in collaboration and with consultation from the local tribes in the state

about their unique cultures, histories, and needs of each community.

FEDERAL POLICYMAKERS

10. Require the Accurate and Consistent Reporting of AI/AN
Youth in Federal Justice Systems

Today various federal agencies and departments involved in the investigation, prosecution, and incarceration
of AI/AN youth have no consistent definition of who qualifies as AI/AN and have no consistent process for
identifying tribal youth. The lack of data makes it incredibly difficult to see an accurate picture of tribal youth
in the federal justice system. It also makes it hard to fashion the appropriate support and services to meet their
needs. A consistent definition and tracking policies and procedures should be crafted to allow for consistent

tracking.

11. Reform Policies to Support AI/AN Youth in the Federal
Justice System

For the many AI/AN youth who end up in the federal justice system, a preference should be established for
community-based treatment of AI/AN youth rather than incarceration in locations far from their homes and
communities. In the most extreme cases where a secure facility is necessary, the juvenile should be housed and

receive treatment within a reasonable distance from their community.

12. Increase Funding Available to Tribal Courts for Basic
Operating Costs and Specific Programs

As discussed previously, financial barriers are often the primary reason that tribal courts and tribal governments
are not already doing more for their youth. Increasing federal funding, or reconfiguring existing funding
programs to make them more reliable and flexible, would allow tribal governments, who are ready and willing to
take up a call to action, to help their struggling youth. Existing funding should be consolidated and streamlined
and distributed equitably among all tribes. In addition, tribes should be allowed to use existing federal funding

for construction and operation of secure juvenile facilities to treatment and other rehabilitative services.

13. Support Amending the Federal Juvenile Delinquency Act

to Defer to Tribal Jurisdiction by Requiring a Waiver of Tribal
Jurisdiction

Under the Federal Juvenile Delinquency Act (FJDA), 18 U.S.C. § 5032, federal prosecutors may not file charges
against a juvenile in federal court unless the state certifies that either it does not have jurisdiction or that its
resources are insufficient to prosecute. However, no such certification is required from tribal courts—although
tribal youth make up a majority of federal juvenile cases. Amending the FJDA to require tribal governments

to submit a similar certification would create the kind of dialogue about resources and priorities that is sorely
needed. Amending FJDA would also affirm that juvenile justice should be handled by a local community first, and

include larger government involvement only when necessary.
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14. Increase JIDPA Funding for Tribes

Tribes currently receive juvenile justice funding in two primary ways: through a discretionary grant program (the
Tribal Youth Program) administered by the Office of Juvenile Justice and Delinquency Prevention, and on a pass-
through basis from states. The methodology for the state pass-through funding is based entirely on population. As
a result, the pass-through varies widely by state and is too small to be effective in many places. For example, in New
Mexico there are 16 tribes eligible to receive a pass-through grant, but the total amount available for pass-through
is under $7000 (1.7 percent of the amount allocated to the state). In Oklahoma, in contrast, the state is required

to pass-through about 12 percent of its funding to tribal programs. In order to run effective juvenile justice and
delinquency prevention programs, tribes need a consistent and sufficient funding stream that remains stable over
time. We recommend the inclusion of a 10 percent tribal set-aside from the state juvenile justice formula program,

directed to the Tribal Youth Program and combined with other funds appropriated for that program.

15. Pass Federal Legislation Increasing JIDPA Funding Eligibility
for all Tribes

Under current law, only tribes that perform law enforcement functions are eligible for state pass-through funding.
This is problematic as not all tribes perform these functions, due to issues of capacity, land, or jurisdiction, but
still have an obligation to provide their juvenile members with preventative and rehabilitative services. It is

important that all tribes are eligible for JJDPA funding.

16. Amend the JIDPA to Require Tribal Consultation on Juvenile
Justice Programs

Engaging and supporting meaningful consultation between tribes and states on the design, content, and operation
of state juvenile justice programs will help to ensure that programs maintain cultural integrity and meet the needs
of tribal youth. This could be required by statute. Congress could amend the JJDPA to include requirements that
the Department of Justice and the states must create a formal process for obtaining local tribal input on policy
and funding decisions concerning AI/AN children. Such changes could include requirements for states to involve
only representatives from tribes rather than an individual who is simply a tribal justice expert on State Advisory
Groups, as discussed in paragraph five. While the 2018 JJDPA amendment requires that the Administrator of

the Office of Juvenile Justice and Delinquency Prevention consult with tribes, the consultation is limited to the

implementation of the act and does not entail the necessary level of consultation discussed above.®

17. Amend Federal Law to Include a Notice Requirement
While states could pass laws requiring notification of Indian tribes when their youth are in state custody, this

could also be accomplished through an amendment to federal law.

18. Amend the FERPA

Congress should amend the Federal Education Rights and Privacy Act (FERPA) to allow tribes to access their
members’ school attendance, performance, and disciplinary records. Granting tribes to access these records will
help them identify AI/AN youth who need assistance before they end up in the juvenile justice system. Tribes

could then provide their members with culturally appropriate support.
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19. Incorporate Trauma-Informed Screening, Assessment, and
Care in Federal Services

The Indian Health Service (IHS) in the Department of Health and Human Services (HHS) and tribal and urban
Indian behavioral health service providers should receive regular training in culturally adapted trauma-informed

interventions and cultural competency to provide appropriate services to AI/AN children and their families.

20. Support the Creation of an Inter-Tribal Working Group to
Share Best Practices and Troubleshoot Common Problems

Federal officials are in a unique position to create and/or financially support nationwide efforts to bring together
different tribes working on juvenile justice issues. Effective identification and sharing of best practices is key to
creating effective juvenile justice for AI/AN children. The formation of a group to share best practices and develop
relationships would be invaluable to participating tribes and the federal and state stakeholders. The voluntary
working group of tribal representatives may facilitate the exchange perspectives, information, and advice on
juvenile justice issues in a peer-to-peer manner, ensuring an effective, efficient, and supportive method of

technical assistance.

Two American Indian youth from the Choctaw Nation of Oklahoma.
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